
Religion in Schools
Frequently Asked Questions

New Zealand is a secular State with human rights legislation that recognises both 
the right to religious freedom and the right not to be discriminated against. It is also 
an increasingly diverse society whose people subscribe to a variety of beliefs. This 
paper identifies some of the issues that have been raised with the Human Rights 
Commission about the provision of religious instruction in state schools. 
Is religious instruction in schools lawful?
Yes. Under the Education Act 1964 primary 
schools can provide religious instruction under 
certain conditions. The New Zealand Bill of 
Rights Act 1990 (the Bill of Rights) does not 
prevent religious instruction in schools as long 
as it is not done in a discriminatory way. 

But isn’t education in New Zealand 
supposed to be secular?
Yes, but education about religion or limited 
religious observance is not incompatible with 
a secular education. A secular education does 
not involve jettisoning religious teaching or 
observance completely although it should be 
neutral and not favour a particular religious 
belief. Boards of Trustees need to be sensitive 
about how their actions are likely to impact on 
students holding different beliefs. This does not 
mean that all religions should be treated the 
same but rather that everyone’s beliefs should 
be treated with respect and all views valued equally. 

What is the effect of the Human Rights 
Act 1993? 
How the Education Act 1964 is implemented 
is a decision for individual Boards of Trustees. 
The actions of Boards of Trustees fall within 
Part 1A of the Human Rights Act 1993. Boards 
of Trustees, and the schools they govern, may 
not infringe the right against discrimination 
conferred on all New Zealanders by s.19 of the 
Bill of Rights. For present purposes, this means 
that schools may not discriminate against their 
students on the grounds of religious belief or 
lack of it.  

What does the Education Act allow?
Section 77 of the Education Act 1964 states 
that during the hours a school is open teaching 
must be secular. Section 78 allows the closure 
of schools for up to one hour a week for 
religious instruction or religious observance 
to be conducted in a manner approved by the 
School Board of Trustees. Section 79 allows the 
children of parents who do not wish them to 
participate in religious ceremonies or teaching 
to opt out. The effect of s.78 is to permit 
religious instruction and observance under 
certain conditions. The section is not mandatory 
- schools do not have to provide religious 
instruction or observance but whether they do 
or not is up to the School’s Board of Trustees. 

Is any other legislation relevant? 
As well as the Education Act 1964 and the 
Human Rights Act 1993, Boards of Trustees are 
subject to the Bill of Rights. Four provisions 
in the Bill of Rights are relevant to religious 
instruction and observance in schools. They are:
i. Section 13 which states that everyone has 

the right to freedom of thought, conscience, 
religion and belief, including the right to hold 
opinions without interference;

ii. Section 15 which states that everyone has the 
right to manifest his or her religion or belief 
in worship, observance, practice or teaching 
either individually or in community with 
others, privately and in public;

iii. Section 19 which provides that everyone 
has the right to freedom from discrimination 
on the grounds in the Human Rights Act , 
including religious and ethical belief (which is 
defined as including lack of a belief); and
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What about private schools? 
Section 81 states that nothing in the Education 
Act relating to religious instruction or religious 
observance applies to schools other than State 
primary schools. Private schools are therefore 
not obliged to provide a secular education. 
There are also schools established under the 
Private Schools (Conditional Integration) Act 
1975 which receive state funding but which 
negotiate the right to retain a special character 
with the Minister of Education. The special 
character may be religious in nature. In such 
cases, the school can offer religious instruction 
and observance but student participation is still 
optional5.  

What happens in state secondary 
schools?
Secondary schools are not subject to the same 
requirements as primary schools. Teaching is not 
required to be secular and Boards of Trustees 
are accorded considerable latitude under s.75 of 
the Education Act 1989 about what they chose 
to do by way of providing religious instruction. 
However, the Boards of Trustees are required 
to comply with the Bill of Rights6 and if they do 
provide religious instruction then it must be in 
a non-discriminatory way and pupils must be 
permitted to opt out if they wish.  

What about karakia and tikanga MŠori?
Under s.61 Education Act 1989 Boards of 
Trustees are required to develop policies and 
practices that reflect New Zealand’s cultural 
diversity and the unique position of MŠori 
culture. This is complemented by s.20 of the Bill 
of Rights which protects the rights of minorities 
to practice religion without interference. 
The line between tikanga MŠori and religious 
observance can be blurred. While tikanga MŠori 
may include the expression of explicitly religious 
messages, it is complicated when the context 
is a statutory framework designed to ensure 
a secular education. The context will often be 
relevant. For example, the delivery of Christian 
karakia at school assemblies might breach s.77 
whereas the use of karakia in the context of 
powhiri might not. Because of the lack of clarity 
between secular teaching and tikanga it might 
be better to treat the teaching of tikanga as 
a special case and accept that s.61 was not 
intended to apply to s. 77. This does not mean 
that s.77 would not still be relevant - parents 
should be told about any religious aspects of 
tikanga MŠori and have the right to remove their 
children from class.              
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iv. Section 20 which relates to the rights 
of minorities and provides that anyone 
belonging to an ethnic, religious or linguistic 
minority in New Zealand shall not be denied 
the right to enjoy their culture, practice their 
religion or use their language with others of 
their community.

    
Clearly there is a tension between the right 
not to be discriminated against on the ground 
of religious belief (or lack of it) and the right 
to manifest religious belief. A student can only 
complain to the Human Rights Commission 
about discrimination. For present purposes the 
relevance of the Bill of Rights is that it will not 
override s. 78 of the Education Act but it can 
exert a moderating influence on how schools 
provide religious instruction. 

What will amount to discrimination on 
the grounds of religious or ethical belief? 
Whether the provision of religious instruction 
amounts to discrimination will depend on how a 
school goes about it. Discrimination under s.19 
of the Bill of Rights will occur if: 
i. A pupil is treated differently because of their belief;
ii. They are disadvantaged as a result; and
iii. The school’s actions cannot be justified under 

the Bill of Rights. 
For example, a student who feels stigmatised 
as a result of opting out of assembly because 
the Lord’s Prayer is recited may claim they are 
discriminated against on the grounds of their 
ethical or religious belief. It will then be a 
question of whether the Board’s actions can be 
justified as reasonable in “a free and democratic 
society” under section 5 of 
the Bill of Rights. In deciding 
whether a Board’s action 
is justified it is necessary 
to consider whether the 
restriction is sufficiently 
important to warrant 
overriding the right and 
whether the means chosen 
are proportional to the need.  

What is religious instruction or 
observance?
Religious observance involves the reciting of 
prayers, singing of hymns and participation 
in aspects of religious practice. Religious 
instruction is the teaching of religion such as 
occurs through the Bible in Schools programme. 
The instruction is not neutral and presupposes 
either belief or encourages adherence to a belief. 

Can a school teach about religion?
Section 77 does not mean that schools cannot 
teach about religion or the role that religion 
has played in art, history and literature1. The 
curriculum requirement that a school should 
equip children for life in a pluralistic society so 
they know about, and understand the beliefs 
of others suggests that schools should teach 
about religions in a non-partisan manner. A 
statement by the American Association of 
School Administrators describes the distinction 
between teaching about religion and religious 
instruction as: [a] school should study what all 
people believe, but should not teach a student 
what to believe2. 

Must religious observance or instruction 
be Christian?  
Religious observance or instruction is not 
confined to Christianity. If representatives 
of other faiths offer to provide instruction, a 
school should not refuse unless there are non-
discriminatory reasons for doing so. Section 
78, when read in conjunction with ss.13 and 
19 of the Bill of Rights, contemplates religious 
observance that caters for a school’s diversity3. 

Can there be prayers at assembly? 
The effect of s.78 is that in most cases prayers 
at assembly will be lawful. If a school allows 
students to opt out, observes the relevant time 
constraints and prayers take place during a 
period when the school is closed, a prayer at 
assembly is probably permissible. However, case 
law from countries such as the United States 
and Canada suggests that prayers in a school 
environment can amount to coercion and the 
effect will not always be mitigated by the ability 
to opt out4. The partisan nature of the religious 
observance, the legal obligation for a child to 
attend primary school; the influence of teachers 
generally and the peer pressure on a child to 
conform will all influence whether the ability to 
opt out saves a prayer from being coercive.     
 
When is a school “closed”?
Section 78 allows Boards to offer religious 
instruction during periods when a school is 
“closed”. Closure cannot exceed 60 minutes a 
week or 20 hours over the school year. Allowing 
religious instruction or observance to take 
place outside normal teaching hours when the 
school is technically “closed” is considered to be 
consistent with providing a secular education. 
In practice, there may be problems in deciding 
when a school is “closed”. For example, if 
children have to exercise their option to opt out 
by leaving a school assembly during the recital 
of a prayer or singing of a hymn and returning 
shortly after, can the school truly be said to be 
“closed” during the intervening period?      
 
What is meant by opting out? 
Section 79 requires student participation 
in religious instruction or observance to be 
voluntary. This is achieved by allowing pupils 
to opt out. Opting out will not always ensure 
participation is truly voluntary. The nature of the 
observance, when and how it is carried out and 
by whom may mean that at times the instruction 
or observance may amount to coercion or 
indoctrination.        

Are schools required to supervise 
students who opt out? 
Although a pupil can opt out of religious 
instruction or observance the school is not 
absolved of the responsibility to supervise such 
pupils during normal school hours. The common 
law duty of care to supervise children who are 
on school property requires schools to provide 
supervision for children when a school is closed 
during school hours for the purposes of s.78. The 
situation is less clear when a school tells pupils 
who opt out not to come to school until classes 
begin, claiming that the school is “closed”until 
then and it does not have responsibility for 
students who turn up earlier. 

Why can’t students opt in instead of 
having to opt out?
Although the wording in s.79 appears to 
envisage a pupil “opting out” of religious 
instruction or observance there is no reason in 
principle why pupils should not be able to “opt 
in”. Opting in would still meet the necessary 
requirement of voluntary attendance but 
without the possible coercion or stigmatisation 
that can result from a student having to opt out. 
Opting in also has the advantage of requiring 
parents or guardians to actively consider 
whether they wish their children to participate 
in religious practice.     

What is involved in accommodating 
religious belief?
Boards of Trustees are subject to the Bill of 
Rights including the requirement to respect 
the right of pupils to manifest their religion in 
practice and observance. If a Board prevented 
a pupil wearing a head scarf or magen david, 
for example, it would need to establish that the 
restriction was justified and proportionate to 
what it is seeking to achieve.        
 

Statement on Religious Diversity
This Statement was published by the Human Rights Commission after extensive 

public consultation in 2007. It contains useful information about religious 
diversity in New Zealand, and some basic human rights principles that apply. 

These include the right to religion and freedom from discrimination, the right to 
safety, the right to freedom of expression, and recognition and accommodation 
of diverse religious beliefs and practices.  In relation to education it states that 

“Schools should teach an understanding of different religions and spiritual 
traditions in a manner that reflects the diversity of their national and local 

community”.  Email nzdiversity@hrc.co.nz or downloading from www.hrc.co.nz/
religiousdiversity  for a copy of the booklet. 
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